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The second meeting of the 1971-72 Session was held at the House of the Royal 
Society of Medicine, 1 Wimpole Street, W.1., on Thursday, November 11, 1971, 
Mr. Gavin Thurston, Past President, in the Chair. 

The CHAIRMAN introduced the speaker, Mr. A. F. Wilcox, formerly Chief 
Constable of Hertfordshire, who addressed the Meeting on Discretion in Enforc- 
ing the Law. 


THE USE OF DISCRETION IN 
ENFORCING THE LAW 


by 
A. F, Wilcox, CBE, QPM 
Formerly Chief Constable of Hertfordshire 


Recently, Mr. Justice Barry, a Judge of the Supreme Court of Melbourne, ob- 
served that it would be a foolhardy enterprise on the part of a Judge, while holding 
office, to discuss in public the policy of sentencing wrong-doers. Most serving 
police officers, I am sure, would think it equally foolhardy for them to discuss 
in public the use of discretion in enforcing the law. It is only because I am no 
longer a serving police officer and am now completely irresponsible that I venture 
to discuss the subject tonight, secure in the knowledge that any views I may 
express cannot be taken to represent official policy. I think if it were more gener- 
ally known how extensively discretion is used when deciding whether or not to 
prosecute, perhaps there would be more concern than there is to know how that 
discretion is exercised in practice. 

How often are offenders allowed to escape prosecution? I am afraid there 
are no accurate figures. We know how many people are brought before the criminal 
courts each year. Rather more than a million and a half are prosecuted for in- 
dictable and non-indictable crimes and another million and a half for motoring 
offences. There are no reliable statistics showing the number of persons who are 
not prosecuted, although there is ample evidence on which to charge them. I can 
give you a few rough figures to indicate the scale on which discretion is used. 
Last year the police recorded 85,000 cautions for criminal offences and another 
quarter of a million cautions for motoring offences. Those are the recorded 
figures, but they do not include the countless occasions when warnings have been 
given on the spot. 

Other prosecuting authorities have been equally liberal in not bringing offenders 
before the courts. The Ministry of Transport each year issues 50,000 notices of 
prohibition for defective vehicles instead of summonses. Local authorities 
imposed 70,000 mitigated penalties for failing to licence motor vehicles, The 
Weights and Measures inspectors gave, in one year, 20,000 warnings, compared 
with 1,000 prosecutions, for breaches of the Trade Descriptions Act. The Customs 
authority dealt with 20,000 offenders by seizure and penalty without recourse to 
prosecution. These rough figures are by no means comprehensive, but I need not 
burden you with further statistics. 
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Once it is recognized that discrimination is exercised on such an extensive 
scale a number of questions arise. By whom are decisions made? What factors 
are taken into account when considering whether or not to prosecute? Are any 
uniform policies laid down? What alternatives are there to court proceedings? 
What safeguards exist to ensure that decisions are not made arbitrarily, or influ- 
enced by improper pressures, or simply dictated by administrative convenience? 
These are the questions we are to discuss this evening. 

First, who decides whether or not to bring a criminal prosecution? In the case 
of crimes and motoring offences the responsibility is, for the most part, left to 
the police. In the case of specialized regulations and licensing matters action is 
taken by government departments, by local authorities, by public bodies, or 
sometimes by voluntary societies. 

In England and Wales, as distinct from almost every other country, the 
responsibility for setting the criminal law in motion rests with every citizen. 
There is no public prosecutor in the sense that all prosecutions must be referred 
to a state official, equivalent to the District Attorney in the United States, the 
public prosecutor in continental countries or, in Scotland, the procurator fiscal. 
It is true that citizens here rely on the police to bring prosecutions for crime, but 
the theory is that the police are merely acting as private citizens on behalf of their 
fellow citizens. In practice, private individuals make little use of their right to 
prosecute. In 1968 the police argued, in the Court of Appeal, that although they 
had decided not to prosecute a gaming club, Mr. Blackburn, the Member of Parlia- 
ment who was pressing them to do so, could himself bring a prosecution, but 
Lord Justice Davies—in the Court of Appeal—declared: “Only the most sardonic 
could regard the launching of a private prosecution (a process which is becoming 
regarded with increasing disfavour in this country) as equally convenient, bene- 
ficial and appropriate.” 

Nevertheless, the right of a private individual to bring a prosecution has not 
fallen into disuse. Two recent instances have attracted some publicity. You may 
recall that a Mr. Bellisario, a free-lance photographer, laid an information against 
Lord Snowdon and the result was that Lord Snowdon was fined £20 for careless 
driving. And now, Mr. Bennion, a barrister, has obtained summonses against 
Mr. Peter Hain for conspiring to disrupt the South African rugby and cricket 
tours. If it is thought that I am straying away from the subject we are discussing 
tonight, that is, discretion in bringing prosecutions, then I must reply that the 
right to bring a private prosecution has this relevance: where the police, in their 
discretion, decline to prosecute the aggrieved party is not left without a remedy. 

There are many occasions when the police decide not to prosecute. The most 
common instance is in the case of minor assaults when the parties are well known 
to each other. Experience shows that by the next morning tempers will probably 
have cooled down, but, if not, the parties can be left to choose whether to take 
out a summons for assault or proceed in the civil court. Another common 
instance is shop-lifting. The police often prefer to let the onus of prosecution 
rest on the shopkeeper, especially in the case of multiple firms who employ their 
own store detectives. 

It can be said that the police would feel less free to use their discretion in 
refraining from prosecution if thereby they deprived the victim or the complainant 
of any legal remedy. It must be admitted that a private prosecution may involve 
considerable expense and receive little encouragement. There is no legal aid. 
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In bringing a prosecution the aggrieved person may involve himself in expense 
and he may expose himself to criticism or ridicule, but he will have access to 
justice and he may prove himself a better champion of the right than the 
authorities. When a private person sought to bring a prosecution in Scotland 
the Scottish High Court refused his application, saying: “No private complainer 
can be the keeper of the public conscience.” In my view it will be a sad day 
when Englishmen accept the doctrine that officialdom is a better guardian of 
conscience than the individual. 

When I said just now that in England and Wales, unlike other countries, 
prosecutions were not authorized by state officials I had not overlooked the 
existence of the Director of Public Presecutions. I am less hesitant in referring 
to the responsibilities of the Director’s Department than I should be otherwise 
because I notice that the present Director, Sir Norman Skelhorn, is here tonight 
and I am sure he will correct me if I should mislead you. The Director of Public 
Prosecutions is only concerned with a small proportion of the indictable offences 
prosecuted in this country; it is rather less than 1% of the total, but they are 
the most important cases. In general terms the Director deals with any crime 
punishable with death—one or two still exist—and with cases which are of special 
difficulty or importance. In addition, the regulations lay down a number of 
specific crimes which require the consent of the Attorney General or the Director. 
They include: murder, manslaughter, rape, incest, sedition, corrupt practices 
and incitement to racial hatred. Then there are a number of miscellaneous 
offences, which made little sense to a former Attorney-General. In giving evidence 
to a Select Committee in 1958, Sir Reginald Manningham-Buller, as he then was, 
referred to a list of 80 statutory restrictions and said: “It does not seem to me 
to be possible to deduce any intelligible principle on which the legislature may be 
thought to have acted; the list is full of anomalies and even absurdities.” Since 
then, more than a score of Acts of Parliament have been passed requiring the 
consent of the Attorney-General or the Director of Public Prosecutions, the most 
notable relating to complicity in suicide, the ill-treatment of mental defectives 
and gross indecency between men when one of the partners is under twenty-one. 

A suggestion sometimes advanced is that the Director of Public Prosecutions 
or, rather, a state official to replace him, should take over all prosecutions so that 
all matters of discretion should be vested in him. This is not a new idea for it 
was debated at some length over a hundred years ago and was then turned down. 
I believe I am right in saying that the proposition has no official support today. 
There is no time to pursue this topic further in this paper, although it would be 
interesting to know whether Sir Norman Skelhorn agrees with his predecessor’s 
view that it would be undesirable to load so much work on his Department that 
his staff could no longer give the prompt and individual attention they now devote 
to the cases referred to them. 

Let us now turn to consider how the prosecuting authorities exercise their 
discretion in practice. I cannot present you with any general principles; I do not 
believe they exist. All I can venture to do is to pick out a few of the main 
factors which are taken into account when deciding whether or not to bring an 
offender before the courts. 


Obsolete laws 
Most would agree that it is unfair to enforce a law which has become obsolete. 
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On the other hand, there is a school of thought which holds that by turning a 
blind eye to a law which has outlived its usefulness the executive power is 
usurping the functions of the legislature and obscuring the need for abolishing 
an unwanted law. A hundred years ago General Ulysses Grant, of the United 
States, expressed this point of view with soldierly directness. He said “I know of 
no method to secure the repeal of bad or obnoxious laws so effective as their 
stringent execution.” If legislation could be enacted and repealed with the same 
speed as military orders can be issued and countermanded such an approach might 
be acceptable, even though it would mean prosecuting people for obsolete offences 
in order to draw the attention of Parliament to the injustices they were suffering. 
As members of the Law Commission and the Criminal Law Review Committee 
know from experience, the repeal of legislation is a lengthy and laborious process. 
In practice the police do not consider that they have any obligation to rake about 
in the dust and find archaic offences—blasphemy, apostacy, profane swearing 
or desecration of the Sabbath. A factor which sometimes delays the abolition of 
a statute is that, while its main purpose has disappeared, it may still have sub- 
sidiary uses. The Justice of the Peace Act, passed in 1361, the year before 
English became the language in the law courts, is still in constant use. Every 
year approximately 8,000 orders for binding over to keep the peace are made 
by the justices, chiefly for preventing annoyances by peeping toms, the writers 
of poison pen letters, or to deter young men from pestering young women who 
have rejected them, but, of course, those are not the offences originally aimed 
at by Edward ITI. 

Those responsible for enforcing the law must be sensitive to changes of out- 
look in the community. For instance, it is no longer considered that bigamy is 
so serious a crime that it must be prosecuted whatever the circumstances. In 1970, 
of the 193 crimes investigated by the police only 58 were prosecuted. Where 
nobody has been deceived and the man and his second partner are living happily 
together, well knowing that the marriage is illegal, nothing would be gained by 
taking criminal proceedings against them. Often the true wife is content to 
accept the situation; she does not want her husband back again and welcomes the 
opportunity of using evidence of the bigamous marriage as grounds for divorce. 
It is quite a different matter when a man has deliberately trapped a woman into 
a bogus marriage which she would not have contemplated had she known that 
he was already married. 

In recent years the general attitude towards sexual assaults has changed. It 
is an offence to have sexual intercourse with a girl under sixteen even if she 
consents, but the idea of bringing a prosecution when an adolescent boy commits 
an act of intercourse with a girl under sixteen is repugnant to most parents. The 
girl herself is often as much to blame as the boy and the consideration in the minds 
of the police, if an offence comes to light at all, is whether the girl is in need of 
care and control. Of the 4,738 cases of indecent assault reported to the police 
last year only 558, or 12%, were taken up before the courts. 


Abortion 


It is interesting to look, here, at the number of prosecutions for abortion. The 
Abortion Act of 1967 still provides a maximum sentence of life imprisonment for 
procuring an abortion unless it is carried out by a medical practitioner at an 
approved place after two doctors have certified that there would otherwise be a 
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risk to the physical or mental health of the mother, the child, or to existing 
children. In the first 18 months after the 1967 Act came in 65,000 abortions were 
officially notified. No figures for the number of illegal abortions exist, but 
according to the British Council of Churches, supported by medical opinion, the 
number must be far in excess of the 65,000 legal abortions. Yet in 1967, before 
the new Act came into operation, the number of illegal abortions reported to the 
police was 314 and in 1970 had dropped to 212. Of those 212 cases reported only 
thirty-four resulted in prosecution. There can be no hesitation in prosecuting the 
professional back-street abortionist who for profit endangers the life of her client, 
but nothing is achieved by bringing before a criminal court a young woman in 
lodgings who, in lonely desperation, has attempted to terminate her own 
pregnancy. 


Unpopular Laws 


Let us look for a moment at unpopular laws. The fact that a law is unpopular 
is not in itself a valid ground for ignoring it, otherwise there would be no prose- 
cutions for income tax or customs evasions. Nevertheless, it is not always 
realized by those who legislate for the good of others that if a law is so unpopular 
as to be held in general contempt—as was the Volstead Act in the United States, 
the so-called noble experiment in prohibition—then it cannot be effectively 
enforced by police action. 

I remember some years ago a former Minister of Transport who was pro- 
posing to enact a drastic measure in the interests of road safety being told by the 
police that it would be bitterly resented by motorists. He faced the prospect with 
a stout heart and said that ministers must expect to be unpopular, but it had to 
be pointed out to him that the wrath of motorists in future years would not be 
vented on a former Minister of Transport but on the police constable on the spot 
who was trying to enforce the unenforceable. I am glad to say that that partic- 
ular scheme was dropped. The decision to create the offence of driving a motor 
vehicle when the level of alcohol in the blood exceeds a specific limit—which was 
introduced with some apprehension—met with a greater measure of support in the 
country than might have been expected. When the Act came into force there were 
those, politicians among them, who urged the police to station themselves outside 
public houses and give breath tests to those who emerged on the grounds that 
there was good reason to suppose that they had been drinking, but moderate 
counsels prevailed and after the Act had been in operation for nine months the 
Home Secretary was able to say that the sensible way in which the Act had been 
operated had gained public acceptance. 


The complexity of the law 


The legal fiction that everyone is supposed to know the law is no longer 
tenable. Even within the limited field of the criminal law no academic or 
practising lawyer, and certainly no magistrate or policeman, would venture to 
claim that he has a comprehensive knowledge of how the law stands. In these 
circumstances some mercy must be shown to those who plead that they did not 
know that they were breaking the law. When new regulations come into force it 
is customary, for the first few months at least, to issue cautions, but a time must 
come when it has to be assumed that the regulations are known. The Trade 
Descriptions Act came into force in 1968 prohibiting misrepresentations and dis- 
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honest trading practices. During the first year 20,000 cases were investigated, 
but only 1000 were prosecuted, the rest being disposed of by warnings and advice 
to traders and manufacturers. It is not only laymen but lawyers who can break 
the law unwittingly. Some sympathy can be felt for the young solicitor who 
agreed to stand as surety for the release on bail of his client who had been 
arrested for burglary and then drew up an agreement indemnifying himself for his 
client’s property should he fail to surrender. 

There was, perhaps, less excuse for a Fellow of the Royal College of Surgeons 
who obtained a licence to carry out research on a human head. He took it home, 
carefully wrapped it in a brown paper parcel, left it in a coal shed and forgot all 
about it. Thirteen years later it was discovered by the police in a well-preserved 
condition and caused considerable consternation until a pathologist gave his opinion 
that it was probably a specimen from a medical school or museum and not the 
severed head of a victim. It was not thought necessary to prosecute the surgeon, 
although he should have known that it was an offence under the Anatomy Act of 
1832 to keep the head in his possession for more than six weeks after the licence 
had been granted. 


Trivial offences 


No statute has ever been drafted in which an officious busybody could not 
discover, sooner or later, some infringement which it would be too trivial or too 
frivolous to prosecute. When such cases reach the courts the judges take the 
view that they cannot brush aside technicalities, but they must enforce the law as 
it stands. They are not slow to criticize the prosecution for bringing trivial 
breaches of the law before them. The rule of the game, as I understand it, is that 
if there is a technical defect in the prosecution case the defendant is fully entitled 
to take advantage of it but it is bad form for the prosecution to take a technical 
point or to press a technical charge. It would not be difficult to find a wide selec- 
tion of petty offences which, if reported at all, are not proceeded with. Prosecu- 
ting authorities would rightly be accused of lacking a sense of proportion if they 
brought charges for such trivial infractions as shaking a door mat in the street 
after 8 o’clock in the morning, failing to sign a driving licence, or having a 
vehicle towed with a rope slightly longer than the prescribed 15 feet. It is not 
many years since a judge said that the Queen’s highway was not to be used as a 
stable yard, but it is now a common sight on a Sunday morning in any suburb or 
housing estate to see car owners washing and polishing their cars at the kerbside. 
Before the last war the offender would have been cautioned, if not reported for a 
summons, but today it would be inviting trouble to point out than an offence is 
being committed. 


Stale offences 


A prosecution years after the offence was committed tends to offend against a 
sense of fair play. If a man has kept clear of the law and led a blameless life for 
several years the reputation he has built up ought not to be lightly destroyed by 
the publicity of a criminal conviction. A century ago the criminal law was 
administered more harshly. Sir James Stephen, in his History of the Criminal 
Law, records that in 1863 at the Derby Assizes he held a brief for the Crown in 
the case of a man charged, after a lapse of 60 years, with the theft of a leaf from 
a parish register. He was relieved when the Grand Jury threw out the bill. In 
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1957 the Wolfenden Committee were disturbed to find instances of men being 
prosecuted for gross indecency or homosexual offences after an interval of many 
years. They said in their report: “We do not think that any public interest is 
served by pursuing stale offences such as those mentioned above. We would not 
go as far as to say that proceedings should never be taken in respect of a stale 
offence. Cases may occur, for example, in which a person who has committed a 
serious assault successfully conceals his whereabouts for a substantial period. In 
such cases it is right that proceedings should be taken after a lapse of time.” It 
may be recalled that in recent months it was considered proper to prosecute a man 
of 54 who had given himself up for the murder of his wife in 1950 after a lapse of 
21 years. He was convicted of manslaughter and sentenced to a year’s imprison- 
ment, which seemed to satisfy everybody including the accused. 


The occasions when stale offences are prosecuted are rare and when they do 
occur the courts are not averse to showing their displeasure. In 1969 a chauffeur 
of 22 years pleaded guilty at Middlesex Sessions to breaking into a house in 1961, 
when he was 14 years old, and stealing a radio. The Deputy Chairman, in giving 
an absolute discharge, declared: “It is utterly monstrous that a man who has pulled 
himself together, having committed offences when he was a boy, is dragged back 
into court for an offence which is 8 years old. It seems to show a grave lack of 
discretion.” In deciding on a prosecution the wishes of the victim are taken into 
account. Indeed, a very common reason for not proceeding is that the victim does 
not wish to give evidence. It is understandable that the parents of a sensitive 
girl of eleven who has been indecently assaulted, or who has witnessed an in- 
decent exposure, should be unwilling to allow the child to undergo the ordeal of 
cross-examination in court, especially if some months have elapsed and the 
experience has faded from her mind. There is, perhaps, less sympathy for the 
predicament of a married man whose wallet has been found in the possession of 
a prostitute. But the wishes of the victims are not paramount; the protection 
of the public is the first consideration. 


It would certainly be improper to drop a prosecution in order to cover up 
maladministration. Investigation may show that a clerk employed by a local 
authority has, over a period, embezzled sums of money passing through his 
hands. The head of the department, or the auditors, may fear that the publicity 
attending a trial will raise embarrassing questions from members of the council 
as to how such a state of affairs was allowed to continue unchecked, but a desire 
to hush up laxity in administration is no reason for stopping a prosecution. 


Age of Offender 


The age of an offender is certainly a factor to be taken into consideration by 
prosecuting authorities. Opinions differ as to the age at which children can be 
expected to overcome their natural propensity to lie, to cheat and to steal. As 
far as the criminal law is concerned children come within its ambit at the age 
of ten, but most people are reluctant to see them in juvenile courts at such a 
tender age. In 1970 the number of young persons under seventeen officially 
cautioned for indictable crimes totalled 35,000. That was nearly double the 
number cautioned in 1959. 
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The factors taken into consideration by the police before deciding on a caution 
instead of a prosecution are: 


(i) whether the offence is admitted; 
(ii) the gravity of the crime; 
(iii) the character of the child—especially whether he has been cautioned 
before; 


(iv) whether the parents are agreeable to a caution and whether they are likely 
to exercise proper control; 


(v) whether the injured person desires a prosecution. 


Although the elaborate procedure for consultation with social agencies pro- 
vided in the Children and Young Persons Act 1969 has not been implemented, 
leaving the discretion as to prosecution with the police, it is usual to consult the 
probation officer, the children’s officer and, where appropriate, the school authori- 
ties before deciding on action. 


The Old and Senile 


The Government in its concern for the treatment of young offenders has paid 
no attention to the old and senile. There is a natural reluctance to haul before 
a criminal court a man of seventy-five, even if he has spent a good part of his 
lifetime in prison. Multiple firms, although they are disturbed at the losses they 
suffer from shop-lifting, are inclined to take a lenient course when an old-age 
pensioner is caught with no more than a packet of cigarettes, a bar of chocolate 
or groceries worth a few shillings. These pitiful cases are not uncommon. It 
is doubtful whether it is a kindness to refrain from prosecuting motorists over 
the age of 80 who weave about the road in an erratic manner, but sometimes an 
official caution gives their relatives a chance of at last convincing them that their 
motoring days are over and they must stop before they kill themselves or some- 
body else. On the whole the elderly present fewer problems to the police and 
the courts than the young who have still to learn how to adapt themselves to the 
codes laid down by society. It would be a mistake, however, to under-estimate 
the vitality of the older generation. There is the story of a man of seventy-five 
caught in a compromising position with a lady in a London park in December when 
there were five degrees of frost on the ground. On hearing this, it is related, 
Sir Winston Churchill remarked: “It makes one feel proud to be an Englishman”. 


State of Health 


The state of health of the accused may sometimes be grave enough to make 
a prosecution inadvisable. If a doctor certifies that his patient is so seriously 
ill that he cannot live much longer it would be heartless to bring a charge which 
might hasten his end. There is often real difficulty in deciding whether to bring 
a prosecution for causing death by dangerous driving. Those who have taken 
statements from parties in a fatal accident must, in all but the most callous cases, 
feel sympathy for the driver who has killed another motorist, cyclist or pedes- 
trian, because the memory will remain with him for the rest of his life. One of 
the considerations which must be weighed against sympathy for a driver who 
has been responsible for a death on the road is whether the public ought to be 
protected by subjecting him to a period of disqualification from driving. Last 
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year there were something like over 7,000 fatal accidents on the roads and 467 
persons were found guilty of causing death by dangerous driving, and almost 
without exception they were disqualified. In general, humanitarian reasons are 
allowed to prevail. In a case heard at Glamorgan Assizes last year in which a 
man of seventy was charged with causing the death by dangerous driving of his 
wife, aged seventy-two, Mr. Justice Cusack described the prosecution as “a sheer 
act of cruelty.” The subsequent explanation that as the evidence disclosed a prima 
facie case there was no alternative to a prosecution can only be regarded as a 
lamentable instance of the inhumanity that may result if the prosecutor abdicates 
his right to use discretion. 


Good Character 


One of the factors taken into account by prosecutors in the United States, 
according to the Task Force on Courts, is whether a criminal conviction will ruin 
a person of hitherto good character. Such a reason seems of doubtful validity 
because it can hardly be suggested that the holder of a public office, or a well- 
known figure, should receive better treatment than the ordinary citizen, although 
the consequences may be more injurious to him. Some exceptions may be made. 
An example is provided by the case of a boy of sixteen who was caught shooting 
with an air gun at a target he had set up in a country lane. It was found that 
he had just applied to join the Army. Now, whether a conviction for discharging 
a firearm on the public highway would jeopardise his chances with the recruiting 
board or whether it would stand him in good stead was open to doubt and it was 
thought better to let him off with a caution. 


Emigration 


It has to be remembered that a conviction for a minor offence of dishonesty 
may be enough to debar a person from emigrating. It is not the practice to 
disclose to foreign countries the criminal convictions of a person applying for a 
visa or a work permit abroad, but the applicant is usually required to make a 
declaration. In the case of a man of hitherto unblemished character who is apply- 
ing to settle abroad a caution for a minor default, but not, of course, for a 
serious crime, might be considered appropriate. 


Obsessionals 


Before moving on to a brief discussion of the alternatives to prosecution there 
is one other reason for refraining from bringing a prosecution which deserves 
mention, and that is to avoid giving a person with an obsession an opportunity 
for airing his grievances in public and providing a platform for somebody who 
wishes to pose as a martyr. 

When a student of Glasgow University stole the historic Stone of Scone from 
the chapel of Edward the Confessor in Westminster Abbey in 1950 the Attorney 
General told the House of Commons: “The clandestine removal of the Stone 
and the manifest disregard of the sanctity of the Abbey were vulgar acts of 
vandalism which have caused great distress and offence, both in England and 
Scotland. I do not think, however, that the public interest requires that I should 
direct criminal proceedings to be taken”. More recently, when fifteen Cambridge 
students were charged with riotous assembly during a demonstration against the 
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Greek regime 300 undergraduates handed in their names to the police and invited 
prosecution. The offer was not accepted. A British subject cannot claim an 
inalienable right to be prosecuted. 


The alternative to prosecution 


The decision not to bring proceedings in a criminal court need not mean that 
no other action can be taken. What choices are open to those responsible for 
securing compliance with the law? For minor breaches of the law the policy of 
cautioning is of long standing and has met with little criticism. The police issue 
about 300,000 cautions every year and other enforcement agencies probably bring 
the total up to about half a million. 

One device which had the effect of reducing the burden of work on sum- 
mary courts was the introduction of the fixed penalty system in 1960 for offences 
against the “no waiting” regulations. Last year a million and a half parking 
tickets, imposing a £2 penalty, were issued by the police through traffic wardens. 
The Home Secretary now has the power, which he has not so far used, to extend 
the fixed penalty system to offences committed by drivers of moving vehicles: 
driving the wrong way down one-way streets or making prohibited U turns. It is 
unlikely that the system will be extended until some way can be found of dealing 
with the large number of offenders who are now ignoring parking tickets. Local 
taxation authorities make considerable use of their power to impose “mitigated 
penalties” on the owners of motor vehicles who do not take out licences. Some 
70,000 of the 350,000 offenders each year are offered the opportunity of paying a 
penalty fixed by a local committee on condition that the back duty is paid. 

The Ministry of Transport has developed a method of enforcing the law by 
issuing prohibition notices to the drivers and owners of defective goods vehicles. 
If a vehicle examiner at a roadside check finds a goods vehicle in a faulty con- 
dition he may issue a notice, either for immediate repair before the vehicle is 
allowed to proceed or for repair within a specified time. The scheme has proved 
remarkably effective. In 1968 Examiners issued 11,000 notices of immediate 
prohibition and 36,000 notices of delayed prohibition. 

The customs authorities make good use of their powers to impose penalties on 
those who attempt to evade the payment of duty on articles they bring into this 
country. In round figures, the number of persons prosecuted each year is 2,000, 
whereas another 7,000 are allowed to pay a fine without being taken to court. 
The customs authorities have another useful alternative to prosecution: the 
power of seizure and destruction. In 1968 to 1969 the articles seized, chiefly 
tobacco, spirits and watches, numbered over 20,000. A million and a half books 
and magazines containing obscene matter were destroyed. 


Drunkenness 


In the United States drunks arrested and kept in the cells, which are known as 
drunk tanks, are released as soon as they are fit to look after themselves, sometimes 
on payment. The system keeps the streets free of unruly and unsightly drunks 
but does little more. A Home Office Working Party on “Habitual Drunken 
Offenders” has recently proposed that the police should be given power to take 
persons who are drunk and incapable to centres where they can be detained for 
a period not exceeding 72 hours. Before such a system can be introduced it will 
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be necessary to establish detoxification centres similar to those which exist in the 
USA, Canada and some European countries. The proposal for detaining drunks 
for a period of 72 hours is similar to the provisions of Section 136 of the Mental 
Health Act, 1959, which enables a mentally disordered person to be taken to 
hospital as being in need of care and control. The police often make use of this 
section. Dr. Rollin has observed that of the patients admitted to London observa- 
tion wards as an alternative to prosecution only 9% had been arrested for theft or 
burglary; the majority had been picked up for offences against public order—for 
instance, tearing off their clothes in the street or creating a disturbance. These 
findings are not surprising. A woman shoplifter may be mentally unbalanced but 
the police will not be so ready to assume that she is in need of immediate medical 
care as, for instance, when they find an elderly man wandering round Regent’s 
Park in a fur coat proclaiming that he is an ape. 

The disposal of offenders by informal methods has its disadvantages. 
Decisions to give a caution, or to release a drunk without a charge, to refer a drug 
addict to a clinic, or to accept an undertaking that a mentally unbalanced offender 
will undergo treatment, may be taken in an arbitrary and haphazard manner 
without troubling to obtain adequate information about the background and 
character of the offender. Again, decisions may be taken without knowledge of 
the facilities available for treatment or informed opinion on whether the offender 
will benefit from it. There is also the fear that the offender may be coerced into 
agreeing to unfair or unreasonable conditions in order to avoid the publicity and 
humiliation of appearing in court. The advantages of proceedings in courts are 
that accused persons can be represented and that the safeguards of judicial pro- 
cedure will be observed and kept under open scrutiny. Court decisions can be 
enforced, follow-up inquiries can be ordered and records will be maintained. 
The existence of informal procedures should not deprive an accused person of 
his right to be tried by a court if he wishes. 

Once it is accepted that if the law is to be enforced sensibly some measure of 
discretion is essential it must immediately be asked: How is that discretion to be 
controlled? 

The United States President’s Commission a year or two ago, after hearing 
evidence of the unsatisfactory ways in which decisions to prosecute or release 
offenders were reached, recommended “the establishment of explicit policies 
governing the use of discretion”. Nobody, however, has been able to formulate 
rules fettering discretion and one does not have to seek far for the reason. Dis- 
cretion, in essence, is the freedom to ignore rules, not to follow them. If, then, 
rules and detailed instructions are of little use as safeguards, what other means 
exist to curb abuses in the exercise of discretion? Perhaps the most powerful 
influence on prosecution policies is exerted by the courts. By inflicting nominal 
penalties or giving absolute discharges Magistrates and judges can show their 
displeasure if certain charges are brought before them. They can, at the same 
time, express their disapproval publicly. Juries may throw out a case altogether, 
in spite of plain evidence of guilt, if they think a charge should never have been 
brought. 

Members of Parliament are able to raise questions with the Attorney General 
about decisions to prosecute, or where he has decided not to prosecute, any 
crimes which come within the limited sphere of his responsibility but the relation- 
ship between Parliament, the Home Secretary and the police is curious. The 
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power to direct the police as to how the law is to be enforced is not claimed by 
the government, the Home Secretary or by the local police authorities, but, never- 
theless, questions can be asked in Parliament and if there is general disquiet a 
Royal Commission or Committee of Enquiry can be appointed. It is my experi- 
ence that Members of Parliament prefer to write direct to their chief constable, 
because they get a fuller explanation than would be possible in a formal answer to 
a parliamentary question. 

Prosecuting authorities are not only influenced by the courts, parliament and 
official committees, but they must also pay heed to criticism brought to bear on 
them by outside bodies and pressure groups—morality councils, temperance 
societies, motoring organizations, councils for civil rights and racial protection 
groups. Complaints of injustice, especially where wrong-doers have escaped 
prosecution through negligence or ineptness, are taken up with avidity in news- 
papers and on television programmes. There is plenty of healthy criticism 
nowadays. 

Mr. President, if any theme emerges from this discursive account of the wide 
scope for discrimination in enforcing the criminal law, it is the impossibility of 
formulating detailed instructions to apply to the infinite varieties of situations in 
real life. Such instructions could do nothing but thwart those who have to make 
up their minds on the merits of individual cases. It is a sound English principle 
not to rely on formal regulations and written rules, but to give the man on the 
job the authority he needs. As far as the police are concerned the police con- 
stable has that authority. He is an officer of the Crown, vested with responsibility 
for his own actions. I think it would be a mistake to restrict him from using his 
own initiative and common-sense in enforcing the law. It is he, and not some 
remote bureaucrat, who has the closest understanding of those who most com- 
monly come into conflict with the law. But if we are to have confidence in the 
discretion of the constable four things must be assured: in the first place, suitable 
men must be recruited; then they must be thoroughly trained; after that the right 
men must be promoted; and having promoted them, they must maintain constant 
supervision. 

Mr. President, I hope I have said nothing to suggest that prosecuting 
authorities, in using their discretion, should be free from criticism. On the con- 
trary, the processes at work should be open to scrutiny and discussion. The 
criminal law is a powerful instrument and the enforcement agencies in a modern 
state have far more resources at their disposal than has the private individual. It 
therefore becomes the prosecutor to use his powers with humanity and com- 
passion. He has to try and remember the words of Isabella: “Oh, it is excellent 
to have a giant’s strength, but it is tyrannous to use it like a giant”. 


DIscussIoN 


Mr. THurston: Thank you Mr. Wilcox. This is a paper which I know we have 
all enjoyed and it does, to me at any rate, from my reading and personal experience, 
break ground and express an attitude of mind which seems to me important. I have 
not heard it put in quite this way before and I am sure we are all grateful to you for 
putting these points in the way you have. 

Now, the paper is open for discussion. 

Sir Norman SKELHORN, Director of Public Prosecutions: I would, if I may, 
like to add my thanks to Mr. Wilcox for an instructive and thought-provoking 
paper. I do not enjoy the care-free and uninhibited condition which he now has 
and in which he is able to air the views which he has been expressing. My position, 
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necessitates by being more guarded as to expressing views which may, quite 
erroneously, be thought to be official. 

I think I should get this in perspective in relation to the work of my Depart- 
ment concerning discretion in prosecuting, bearing in mind that most of my day 1s 
spent exercising just that discretion. It is true, as Colonel Wilcox said, that the 
number of prosecutions for indictable offences with which my Department is 
concerned, in the sense that it is involved in the actual conduct of a prosecution, is 
small. He gave a figure of 1% and I have no doubt that is correct, but it is import- 
ant to bear in mind that a large number of indictable offences are tried summarily. 
The total number of persons who were tried before Quarter Sessions or Assizes in 
1970 was in round figures—-44,000, and the total number of indictable offences which 
came before the Magistrates’ Courts, and were dealt with summarily, numbered 
307,000 persons. So the indictable offences which are dealt with by the Magis- 
trates are in vast excess of the indictable offences which are dealt with before the 
major courts, and form the more serious and important cases. 

In addition to those which I am concerned with prosecuting, and I may say that 
over that period I was concerned in prosecuting something just over 2,000 of the 
people dealt with at Assizes or Quarter Sessions—-in the region, therefore, of 5% 
we have a large number of cases for advice in which this point of discretion in 
prosecuting is considered and exercised in the advice we give. The total number 
of cases, or matters of all sorts, referred to us in 1970 was almost 12,000, so that 
this gives a rather different emphasis to the part which we play. 

The only thing I think I would like to add to what Mr. Wilcox is saying as 
to the various grounds which he considers should be taken into consideration in 
exercising discretion, and this I would like to ask him as to whether he does not 
agree, is whether there is in the whole of the circumstances a reasonable prospect 
of conviction. I am not dealing with there being a prima facie case, that is suffi- 
cient evidence to produce a paper case, but I am speaking from the practicable point 
of view about whether there is a reasonable prospect of conviction. The importance 
to my mind of that as an element in considering the exercise of discretion in these 
matters is two-fold: first, that to prosecute in an inordinate number of unsuccessful 
prosecutions must bring the enforcement of the criminal law into disrepute and will 
very quickly do so, and, secondly, to endeavour to see that the guilty are brought 
to justice; side by side with that the prosecutor must try to ensure that no innocent 
person is ever convicted or, if he can avoid it, is ever charged. If you once start 
prosecuting upon evidence which at the stage at which one looks at it in exercising 
this discretion, not later when it may be eroded by cross-examination and other 
evidence called for the defence, you must be able to say that this evidence, looked at 
now, if it comes up to proof proves the guilt, in my belief, of this accused person. 
If at this stage it leaves any reasonable doubt—even if it were to come up to proof— 
it cannot be right to prosecute because you must inevitably be on the slippery slope of 
possibly endangering innocent people. Hence, in my view, it is important that one of 
the elements is whether the evidence, at that stage, proves the guilt of the accused 
and that there is a prospect of conviction. 

May I give one example before I conclude, and that is the type of case which 
Mr. Wilcox did not refer to, but which takes a certain amount of time: I speak 
of the publication of allegedly obscene books and material. There are those who 
seem to think that I spend my entire day poring over pornographic literature and the 
like, and that the D.P.P. is the Director of Public Pornography. Here is an example 
of the importantance of not prosecuting unless there is a reasonable prospect of 
conviction, because if you prosecute unsuccessfully all you do is to give substantial 
pounds-worth of free advertisement to the publishers; many people, I venture to 
think, read not the whole but selected portions of such books after an unsuccessful 
prosecution. 


Mr. Wiicox: I am grateful to Sir Norman Skelhorn for calling my attention to 
two points. I had omitted to say that I know from my own experience that Chief 
Officers of police are constantly referring questions to the Director of Public Prosecu- 
tions when they are in doubt about whether a prosecution should take place or not, 
and this must account for a great deal of his time. 
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On the second point, about the reasonable prospect of conviction, I had not 
referred to that because I was confining myself to the question of when discretion 
is used when it is quite clear there is likely to be a conviction, but I am very grateful 
to Sir Norman for emphasizing a point that worries him a great deal I know. 


Mr. Tuurston: I was interested in what you had to say about the private 
prosecutor, In the particular area where you were Chief Constable did you 
frequently find that private people embarked on prosecutions or not? 


Mr. Wiucox: No, it was very rare. The cases are—I suppose they are not 
strictly private individuals—shop-lifting cases and assault cases. Generally, when 
the police have not taken any action over assault, the matter is usually forgotten and 
taken no further. Sometimes one gets motorists who are annoyed after a collision 
when the police have not prosecuted their opponent for dangerous driving and it 
raises a difficulty so far as the ordinary motorist is concerned because a notice of 
intended prosecution has to be served within fourteen days, and, very often, that 
time has elapsed: those cases are comparatively rare. 


Mr. THurston: I ask this, because on this very day, for the first time in my 
life, I was informed of a motorist concerned in a running down case who was 
threatened with a private prosecution, although the police decided to take no action. 


Mr. Hawkins: I would like to ask Colonel Wilcox whether he is able to tel! 
us about the extent, if any, to which pressure may be brought on the police by 
Government Departments not to prosecute or not to continue with a prosecution 
and, if so, through what channels and levels is such pressure exercised ? 


Mr. Witcox: I have never known a case, personally, and I am rather puzzled 
to know what channels would be used. I think if any Government Department or 
any Minister made approaches of that sort they would be rejected. I have not heard 
of an instance of that sort of pressure being applied. 


Mr. Rees WiLiraMs: These days people do not have confidence in the police 
and there is this question of pressures applied on authorities through the grape-vine 
in undefined ways. Is there anything to be said for an independent tribunal from 
the police point of view? Would that give the police any encouragement ? 


Mr. Wiicox: One hears of cases, generally motoring cases, where some 
approaches are made; generally to an Inspector or, perhaps, a Chief Superintendent 
in a division. If he gets a case of that kind he may deal with it himself, or if it is 
a person of some importance he is more likely to refer it to the Chief Constable. 
The general rule is if anyone seeks to apply pressure of that sort he is almost certain 
to be taken to court as a lesson to him. If the Chief Constable finds himself in some 
difficulty because it is a well-known figure, say a member of his police committee, 
for example, or the Mayor, the usual thing to do then is to write to the Director of 
Public Prosecutions. He is quite independent. 


Mr. Grant: Would Mr. Wilcox care to say something about the case of the 
participant in a crime who gives evidence for the prosecution and thereby avoids 
being prosecuted himself. How are such bargains struck ? 


Mr. Witcox: There again, one usually likes to refer these cases to the Director 
of Public Prosecutions because they are difficult, but there is nothing against 
using the evidence of a man who has participated in a crime. Sometimes he 
does it as an informer for the police and as long as it is made clear to the court 
what his part was there is nothing objectionable in that. What is objectionable is if, 
let us say, an informer has taken part in a bank robbery where violence has been 
used and the informer himself may have used the violence or encouraged others 
to do so, then I think that is improper and it might be a case where the Director 
would wish to take it further. Certainly if the case were taken to court the full 
circumstances must be exposed to the court. I think the Director is more competent 
to deal with that question, perhaps than I am. 


Mr. TuursTON: This is the phenomenon popularly known as “turning Queen’s 
evidence” is it not. ? 


Mr. Witcox: Yes. 
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Mr. TuursTON: How did this expression originate ? 


Mr. Wiicox: Since prosecutions are all brought in the name of the Queen I 
imagine that must be the answer. 


Mr. TuurSTON: Do you know, Sir Norman, how that originated ? 


Sir NormMaN SKELHORN: I would have thought that it was that the prosecution 
was in the name of the Queen and that the witness is giving evidence on behalf of 
the Queen, or on behalf of the Crown, which ever you like to term it, and in that 
sense is turning from what he was, namely a potential, if not an actual, defendant 
into a witness for the Queen and, therefore, turning Queen’s evidence. 


Sir NoRMAN SKELHORN: On the point that was made about this use of people 
who were participants in an offence as witnesses rather than defendants; this must 
depend on the circumstances of each case, but it may be, and usually this is the 
reason, that with the principal offenders there is insufficient evidence to ensure a 
reasonable certainty of their conviction without using this, albeit tainted, evidence 
of the participant which has to be confirmed in some other way anyway. This is 
usually the reason why someone is not prosecuted but is put in the witness box 
instead. 


Mr. Minty: The Director of Public Prosecution’s office only began in 1879 and 
before then practically everybody was prosecuted on private information. For 
example, Danny McNaghten’s case: he was prosecuted on the information of the 
brother of the man who had been shot. What happened after about 1840 was that 
the Treasury’s solicitor, who was then a barrister, took up the case while it was 
being committed for trial by justices or on the order of the coroner. Then there 
was much criticism after the Tichborne prosecution of Horton, who was com- 
mitted upon the bench warrant of the judge who had tried the civil case. They 
then made the Act of 1879. There have been cases where a person has been tried 
upon private information. Way back in 1867 there was the case of Edward Eye who 
had been Governor of Jamaica. They acted in a high-handed way and got a baptist 
preacher hanged by taking him from a place which had not got martial law and 
sending him to a place where martial law had been declared and had him tried by 
court martial. When Eye came to England he settled in Shrewsbury; the people 
demanded his prosecution, but the Government would not prosecute. Then there 
was a committee for them to prosecute him which included, amongst other people, 
I think, John Stuart Mill. They prosecuted him but the Shrewsbury Magistrate 
threw out the Bill. The others on the court martial were also prosecuted. Then a 
stipendiary magistrate sent him for trial. 


Mrs. Layton: I would like to ask a question in my capacity as a member of 
the general public. I would like to ask if Colonel Wilcox would comment on any 
encouragement which may be given to the police to promote the obsolescence of 
certain laws. It seems to me that there must be great difficulties arising in connec- 
tion with the use of discretion in drug cases where often the community may expect 
the police not exactly to make the law, but to at Jeast enforce it is if it were different 
from the actual law which the public has not been prepared to see changed. 


Mr. Witcox: Yes. I think the position of the police is that they must enforce 
the law as it stands in this country. Of course, we have the Law Commission 
and the Criminal Law Review Committee who are looking at laws which may be 
considered obsolete. It is a matter for Parliament to decide whether the time has 
come to change the law. I think the position of the police is clear: but they must 
enforce the law as it stands. There may be circumstances mitigating in individual 
cases, but I do not think it is right for the police to make a policy of not enforcing 
the law. This was what was called into question in the Blackburn case and was 
disapproved of by the Court of Appeal, when the Commissioner issued a directive 
saying that no prosecutions were to be taken against gaming clubs because of the 
uncertainty of the law. 


Mr. THurstToN: On behalf of us all I would like, once again, to thank you for 
a most stimulating paper. 


